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becomes material to consider wheth-

P TES racCiFic ll‘ _ :
er the respondent in thag prox reding
'.m ‘ni was commitied and sentenced for a
P merﬂl.' Ad'e | sastructive contempt or for a direct

— e contsmpl
WALTER O. SMITH - - EDITOR. As to the distinction between these
————— | two classes of contempis “A direct
FRIDAY JUNE 6 .sntempt. or a contempt in facle cu-
tumulivous conduct

rias, Is nolsy or
in the presence of the court, or so near
| thereto as to Interrupt its proceedings
w an open deflance of It pawers or
authoarity; or dlsréspeciful behavior or
languaze to the r

SUPREME COURT'S OPINION.
The Bupreme Court yesterday filled &
decinion o the case of Walter G.
Sasflh, editor of The Advertiser, who
was senlenced to thirty dayy Imprison-
memt by the Clrcult Court for contempt
of court, n publishing a caricon of
J.b Gear The case bhad been
broeught befor= the SBupreme Court on
habeans corpus procrelings, the maln
potnt being that the act « ommilled was
nat i the pressace of the court, o that
if contempt had been committsd at all, |
it was “constrestive contempt,” which
by Hawaiian statule is not ;-um-h;b;.-t
ror gently that the Circult Cour

.;:“: '”.;:’M'z“’“ o sentence ME | gresence of the court, while sitting Ju-
Wenid . | dicially or constructive, such, though
The decision of 4 majority of the p,y in its presence, as tend to Bbsiruct

* ovurt. by Judges Frear and Galbralih, | and embarrass or prevent the due ad-

b : - " e "—State v. Wil-

.P“Jm the M""'ﬂ of the Circuit ministration 14 ju.]hf‘
eurt, while Jadge Perry flles a -tr-'nx‘ son, 84 110, 156, “The contempt in direct
when committed before and in the pres-

dissenting opinion
Nach of the Juodges has written a0 ence of or so near to the court as 1o
opinion of his own. The decislon of|nterrupt the proceedings of the court.

Judge Galbraith ls thay the contempt| _ . Contempts are constructive when
committed was a Jdirect contempl. TMI:her are committed not in the pres-
decigion of Judge Frear In somewhat ence of the court, and when they tend
ebacure in its reasoning and meaning. r by their operation o Interrupt. ob-
As Tar a® & brief study thereof indl- struct, embarrass or prevent the due
rates, he holds that under Hawalian
statute the Supreme Court cannot on| Siate, 36 Ind. 196, 212, 213, “Contempts
habeas corpus proceedings, which are' are generally divided by jurists into the
- of & collateral sature, inquire into the|classes of direct and constructive: di-
sherits of the case. Me ntates. in effect. | rect belng those commitled in the pres-

that If thewe procesdings had come be- | ence of the court, and constructive be-

fore the Sapreme (Court on appeal or | ing those acts which the court wouid

writ of errur, as ls aliowed by the stal- have 1o conwsirue by some process of

wies of some of the states, but s not| reasoning to be equivalent to a direct

" allowed undee Hawalian law, the result| contempt.”—In re Bush, § Haw, X2
might have been different. As it in, he | See also Church on Habeas Corpus,

feels bound by the technicalities of the | Sac. 306: Bradley v. State, 50 L. R. A
4 siteation, and declines to go into the | 892 (111 Ga. 168); Cooper v. People, 22
mevrita of the guestion. holding that the | Pac. (Colo.) 795; State v. Kalser, 20
Clreuit Court had Jurisdiction. Or. §7.

Judge Perry holds, in a strongly rea-| Assuming that the cartoon and words
soned and logical decision. that the | complained of are of the nature charg-
publishing of the gartoon wWas not & ed in the affidavit, L. e, insulting. con-
direct contempt, and is, if anything, s | temptuous, contumelious, disrespectful
“sonetructive contempt.”™ which by Fla-| and tending to obstruct and prevent
wallan statute s not punishable. the administration of justice, and that,

The difference between a “direct™ and | as contended on behalf of the present
“comstiructive™ contempt Is that a di- | respondent, they were of and concerning
rect contlempt s one committed in the| the case then pending and undetermin-
presence or Immedinte vicinity of the |« and not, as contended on behalfl of
court. A constructive contemp! is an| the petitioner, of and concerning the
act not committed in the presence of | case first tried and then concluoded,
' the court. such, for example, as news-| and that the Clréuit Court so found,
3 paper a-ticles conmenting upon, or|and that such finding cannot be re-
" cxrtoons relating to the court viewed on habeas: corpus, still, if the

The reasoning in Jodge Galbralth'=| oojectionable matter was published
decision s, a8 we understand it, that and circulated or caused to be pub-
1 any commenting upon the | lished and circulated by Smith, or even,

presiding Judge. of
'any improper conduct tending to de-
feat or impair the administration of
justice. An Indirect or consiructive
contempt s one offered elsewhere than
in the presence of the court, and which
tends by its operatlion O degrade or
make impotent the authority of the
court., or In some manner 1o impede or
embarrass the dus administration of
justice.”" =T Am. & Eng. Encycl. Law,
snd Ed. 2. “"Contempis are defined to
be. direct. such as are offered In the

™ *- i of & court in & manner dis- i perhaps, by the proprietors of The Ad-
- tasteful to the Judge of that court, sl vertiser, only in the city generally and
'_”‘. . lable to be punished for contemp?, not- I not In the court room or In adjoining
o withstanding that there (s an .--mungl portions of the court house, theas acts
= statute probibiting the punishment of Would at most constitute a constructive
. constructive contempt. contempt only. If, on the other hand,
The decihnlon of Judge Perry In a .]:.r.‘;lhlih or. lt us say. the proprietors,

¥ negative of the reasoning of Judge | published and circulated such matter
L th and denlen that the courts OF caused it to be published and cir-

lculated, within the court room or In the
adjoining portions of the court house,
iIa effect supports that of Judge Gal-| the contempt would be direct. Although
1 BeallS, does not go as far, and whether there may be. perhaps, a few authori-
It supports to the full the theories ad-| Ues to the contrary, this Is supported
yanced by Judge Galbraith are left an| DY the great welght of authority. In

Bave any such power,
The decision of Judgs Frear, while it

open questjon, Cooper v. People, supra, Immediately

Y The attorneys for Mr. Smith, Messrs | After the language above quoted, the
: W. O. Smith and A. Lewis, Jr., and|court sald he acta here complained

{ Laorrin Apdrews, belleve that a Fed- | of belong to the latter class fconsirpc-

tive) Iif elither.
in a
culation In

They consist of the pub-
newspaper, of general cir-
the place where the court

*ral question ls Involved, In that Con-
Krems, having ratifled, among other!
satuten, the Hawallan statute prohib- |
ting the punishment of “coustractive
contempl.™ that statule s now as muoch | *TeNCe [0 a case pending as were cal-
& Federal statute as though it had b'rn,' culated to interfere with the due ad-
passed by Congreass In the firxt in-lMinlsiration of justice, as it in sald |
stance. If this contention Is correct We have In this case, not a case of dl-
- 4 It glven Jurisdiction (o the l'rqlrr,gll recl contempt, bug & case of indirect
1 rourts (o conslder whethet or not the °F constructive contempt alleged to
! act committed =, In offect, & direct or | M™Mye been commitied by !
& constructive contempt. With a view | 1100 0f these several articles in a daily |
- te wecuring Pederal adjudication on|wspaper., which are alleged

b this polnt, the question will be immed(. **T intended to and 44 prejudice the

liention

atsly brought before United States Dis. | P09k against the court and grand
triet Judge Eatee, o & writ of habeas | JUrY. embarrass the administration of
pus | Justice and reflect upon the court and!

Filahback v. State,
“A newap r corpo-

& procesdings
=1 Ind. 4. 12
whicrh

o pe

: *-
. m[M[ m“HI e h deliberately sceks to in-|
L | fuence judicial action by the ;»ublh'.h‘l

wn of articles threatening the Judges
with pablie
ca=e they de

odigm and re probation
ide & pending cagse In a

Pparticuiar way, is gullty of ronstruct-
ive contempt State v. Bee Publishing
Co, B 1. R A, (Neb) 155

Ackermann va. Congdon, 7 Haw 11

1 DECIDES AGAINST
WALTER G. SMITH [ation B - comnber o o

i ontaining ¢ XDICSKione which
demed h)’ the court to b

article
Weoere
“calculated

(Contimuned from Page 1)

tumelious, disrespeciful cartoon of P .| to prejudice the tribunal which was to
ture, & copy of which hereto at-| Ify defendant's case and render it un-
tached and made a part hereol, Intend- faverable to him.” The defendant's
ing and meaning thereby to throw dis-| Case reforred to was pending. The pub-

Heation was held to be
¢t gpon the Honorable Geor N y & contempt, but
respec | o | 3 ithat it was regarded as a constructive

Gear, one of the Judges of sald ""-"“--u::--m;-t i plain from the language

in

and the presiding Judge at both of the ¢ 1he court “As the case before
trials hereinbefore named: and In sald  js the first Instance of r--:mt.r\;-ll.:‘:
cartoon or plcture intending to and - contempt of this character brought to
_ tempting to represent the former ac-| Our notice, and as the case is not a
thom In a ludicrous and disgraceful #TioUs one, we Impose no fine” (p
manner of him, the' said Honorable %)
In Smith va. Aholo, 7 Haw. 117

Geonrges D. Gear, in his official and ju-|
Aicial capacity., as well as to prejudice
the case of sald defendant in the minds
of the public and jury trying sald cause
amd that by refason of asald Insuglting
roft*mptovus, contumelious and disre-
apeeciful picture or carteon. and Intend-

(April, 15857), the publication in a news.
Paper. was of an abstract of a bill In
| #quity, and while the sult was pending
The court sald: “We had o« casion, at
the January term, 15887, of this court
in the case of the Hawalian Gazetts
.:I':l--. page Il to say that such publica-

ns

Ing to publish animadversions on the &% appear to have o prejudicial |
evidence or procesding= in & pending | *Tect upon the rights of the parties
trial tending to prejudicre ) publie | 10 cases pending in the courts, were
respecting the same ! atrget Putiishable as constructive contempts
amd prevent the administrar o« Jus.| O court. * °* S The publication in
(questlon com ithi ) wrin .
thee. and by knowingly publishing an| .., .l-r\nr‘ :'-:‘:"- “-t‘r:;:nu”m I”":I]-
ol . 2 b ’ b b ‘ i L .o " LA & 1 8 AN« -
nfair report of the procesdings of the fully sustained by authority.” l S
eourt, and maliclous Invectives against|also, on this subject, State ve. Clreuit
the court and jJury teading to bring Court, T2 N. W (Wis), 183, 195

Th: case of Telegram New spaper Co
Ve Commonwealth, 172 Masa., 294, cited
for the respondent, does not hold to the
cOontrary It was immaterial in that
case whether the contempt was Jdirect
or constructive, for the court was not

stich court and jury, and the adminis- |
tration of jJustice into ridicule, con-|
temnpt, discredit and odium, did then
and there and thereby commit a con-
tompt of court.™ An order was there-
upon ssued citing Smith o appear at

8 time stated and show cause why hel ;:_r:':ﬂ';‘i“!?; I'MH;LP :’-r;t lh!?h";n“”b-!;‘;\t
¥ e - H - - an L -~ oT L
phould not be adjudged guilty of con-| The court merely held that the pubii-
tempt “in publishing. printing and cir-| cation ~a» a contempt, and while it
culating the sald statement of and con- sald, page 298, “1¢ the publication
evrning the M!ﬂ‘ JH*"\' of thisj amounts to a rontempt of court e

“Ause 1t interferes with the due admin-
istration of justice In a cause before
the court, the contempt is analogous to

court and the cartoon or pleture with
reference 10 & cause pnow pending and
undetermined In this court, to-wit: the

r"- of the Territory of Hawail against i .‘_f";-;,1E“T‘Jn‘--."";;n::!t'd md:hv- Presence
'u r',‘ i . . - s i =aiq, . Ih“ con-
lam McCarthy, and which Sald | tempe. If thers was one, was not, strict-

statement and publication and picture | 1y oo, aking, committed In the presence

or carteon Ia well calculated to preju- f the coust. but it related to a trial
dice the minds of the Jury sworn to| then before the court
iry the lmsues and hinder. obstruct and e mere fact that the petitioner, at
prevent the coort and Jury in the dis-| 1he time that he published or caused
charpe of their duties and the adminis- | ' ! ublished and clrculated, gen-
tration of public justice The re-| TN tRe newspaper mtaining the
spondent appeared and filed a return OoLieT idestion, knew, If he 4id, or
and after certain other procecdings ha et -ll-_,, 1..-‘ - :h at some subscrih.
wen had jodgment was rendered and 1% :% e o ::.,'; ‘T:; '.b‘. ..‘:.‘,
o'j!' Dee prowoyne~d4 i1 ht = 'e O-I of '..h‘» *'.'r.or ."
. Tae aw which | tak” of the ass | t room a5 1here clre ;.'u. pub

adcdnistration of justice.”—Whittem v.

was being held, of such articles In ref- |

the publica-|

in |

lish them, would not of it=elf, on any
principle that I kagw of, render the
petitioner criminally’ Hable for such
publication or circulatidin in the court
r (There is, it Is true, authority
to the contrary.) To copvict him upon
surh facts would be to hoid ham laule
of others not alded., In-

I

for the acls
ited or encouraged by him. Such a
case would not come within the rule

as to responsibility for the natural and
plainly probable consegquences of one's
acis,

Bearing in mind these definitions and
distinctions, of what ogffense does the
mittimus show the pelitioner to have
beenn adjudged gulity and for what of-
fense does it show that sentence was
jmposed upon him?

After reciting In full the motion for
cltation or affidavit the mittimus fur-
ther recites that Smith was cited to
an=wer “to the sald charge of contempt
which had been duly filed against him,”
and that upon due hearing of the evi-
dence and of counsel “in support of the
charge.” and contra, “the sald Circuit
Court found the sald Walter G. Smith
guilty of a contempt of this court as
charged In the affidavit and motion.”
The afMdavit and motion, as appears
from the quotation above made, charg-
ed a constructive contempt only; It
charged that the petitioner “did make
and publish for circulation™ the matter
referred to and, perhaps, that he know-
lngly published an unfalr report of the

coedings and maliclous Invectives,
ete. It did not, directly or indirectly,
charge a publication or circulation by
the petitioner or by any one else In
the court room or in the court house.
Thus far, then, the mittimus shows a
conviction of a constructive contempt
only.

The Cuddy case (131 U, 8., 2580) is dis-
tinguishable from that at bar. In the
former the finding of the lower court
was that the petitioner “did approach™
a certaln juror with a view to influenc-
ing him. The record in the habeas
corpus proceedings was entirely silent
as to the place where the juror was
approached. The words used In the
finding were consistent with the theory
that the act was committed in the
presence of the court as well as with
the theory that it was not committed
in the presence of the court. The Bu-
preme Court held that under those cir-
cumstances the presumption was that
the court found the juror was ap-
proached in the presence of the court
and that therefore the sentence was
valid. In the case at bar, on the other
hand, the record shows affirmatively,
as it seems to me, that the acts charg-
ed were committed elsewhere than in
the court rooom or court house. The
language of the affidavit adopted and
made a part of the judgment and mit-
timus, Is to be read In its ordinary ac-
ceptation. 80 read, It means, If It
means anything, that the making and
publishing was away from the court
house. When one says that the “Ad-
vertiser” is “a newspaper printed, pub-
lished and of general clrculation within
Honolulu,” and that in its Issue of a
certain day the sald newspaper and its
editor and servants, “did make and
publish for circulation™ certain matter,
he certainly does not mean that it was
in the court room or court house that
the editor and others did so make and
publish for circulation. The language
used seems to me to be Incapable of
such a construction.

The next and last recital of the mit-
timus in the case at bar is as follows:
“And whereas the sald Walter G.
Smith was gulity of a contempt of this
court by publishing and printing a cer-
taln false, scandalous, maliclous and
defamatory statement accompanied by
a printed picture or cartoon, which sald
statement and cartoon had espeeial
reference to the case of the Territory
o Hawail ve. Willlam MeCarthy and
io the conduct and judicial acts of the
said

Judge presiding on the trial of
cause, which sald false, scandalous,
malicious and dJdefamatory statement

| and printed pleture or cartoon was cir-

culuted and published In the court
room, In the court houses In Honolulu
during the trinl of the causes of the
Territory of Hawall va,. Willlam Mo-
Carthy., which sald publication was
ealculated to prejudice and did preju-
dice the minds of the Jury and prevent
i falr and impartial trial of the issues
involved in sald case, and is calculated
o obstruct and did obstructythe Cir-
cuit Court In the administration of
justice and In its duties In the trial of
suld cause which was then and s now
pendiong and undetermined,”™ Of this it
i# to be observed that It is not a recital
of a conviction or of an adjudication
of suilt, but merely that Smith was
gullty. The mittimus, however, Is not
the jJudgment or verdict; It Is merely a
formal order issued to the sheriff re-
citing that a certain judgment or ver-
dict has been theretofore rendered and
sentence passed and directing the ex-
eciition of such sentence. It is not suf-
ficient that the mittimus recite that
the accused was guilty but it must
show on !t face that he has been ad-
Judged gulity by a Jury or by the court,
as the case may be. In other words,
| aven though an accussd gulity, a
conviction or jJudgment to that effect
by a4 competent tribunal s necessary
o support & sentesnce or the execution

is

| thereof. Without such conviction or
| judgment, the sentence and order of
execution would be Invalid. “But it is

clear that a general order to imprison
a party unless he has been convicted
#ither by a jJury or by the ceurt is a
mere nullity. The law requires that
before a sentence of imprisonment
shall be passed against a party, he
should first be convicted of an offense,

| In ordinary cases, this conviction must
| b by the verdict of a jury. In the
case of contempts, it may be by the
Judgment of the court Still, in either
ase, the record must show a convics

{ tiom Now it will be gson from this re-

turn that there (s no judgment of im-
prisonment for a contempt generally,
l or for a contempt in refusing to answer
questions, There I8 not any conviction
! by the court that Mr

THE PACIFIC COMMERCIAL ADVERT
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or adjudication
Adams had been guilty of a contempt.
| Without such judgmeént the court had
no right to commit him to prison, nor
the sheriff to detain him It is true,
and was admitted on the argument,
that M Adams did refuse to answer
(ue : isked by the grand jury, and
t may b true that the court consider-
it a2 contempt for which he de-
st ved imprisonment. but no such jJudg-
|r:‘--: has besn rendered in the case
ind howes many contemptls the pris-
onet may have committed, it is not !

lawful to imprison him until convicted |

i!h--r-nf by the Judgment of the court
{ which judgment and conviction must
| appear by the record.” Exparte Adams,
| %6 Miss,, 592 (50 Am. Dec., 234, 242, 242).

So that it appears that there has been
ne adjudication that petitioner and his
| associates have been guilty of a con-
| tempt. 1If this be true, then the com-
| mitment, occupying as it does the
| place of an execution, has no basis on
Iuhlfh Lo rest For it is the judgment
| and not the mittimus by vwirtue of
| which the party committed is detained
People ex rel, v& Baker, 839 N, Y., 480
Uniess the record shows a judgment of

conviction of contempt. a petitioner
may avall himself of the remedy pro- |
vided by habeas corpus Ex parte
| O'Brien, 127 Mo, 477, 458 §58. See also
Ex parte Van Sandau, 1 Phillips, 60
e 87 FPeople wvs Bennet?! ¢ Palge
2%2:. In Bilal + W 2 hery
s Sh 1 e Conn., 1}
A » 1 At th ) T IAr
» g L 4 ¥
] L4
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An Ancient Foe

To health and happiness is Scrof.
ula—as ugly as ever since time
fromemorial.

It causes bunches in the neck,
disfigures the skin, inflames the
mucous membrane, wastes the
muscles, weakens the bones, re-
duces the power of resistance to
disease and the capacity for re-
covery, and develops into con-
sumption.

“ A Lunch appeared on the left side of my
peck. It cansed great pain, was lanced,
and became & running sore. I went into a
general decline. I was persuaded to try
Hood's SBarsaparilla, and when 1 had taken
slx bottles my neck was bhealed and I have
never had any trouble of the kind since.”
Mza K. T. Ssyper, Troy, Ohlo.

Hood’s Sarsaparilla
and Pills

Will rid you of Serofula, radically
and permanently, as they have
rid thousands.

Everybody

should take a

Malt Tonic
these days for that
tired fceling

Physicians Recommend
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It is a non-intoxi~ant,
sparkling ard highly
concentrated liguid

Extract of Mait acd Hops

Iinmnvaluable
to nursing mothers, convales-
cent, dyspeptics, week chil-
dren, etc., etc.

ALTERATIVE

TONIC.

NUTRITIVE,
STRENGTHENING,
STIMULANT.

SEDATIVE.

25¢ Per Bottle.
Hollister
Drug Co.

AGENTE.
FORT STREET.

WM. G. IRWIN & CO., LTD

Wm. G- Irwin .President and Manager
Claus Bpreckels....Firat Vice-President
W. M. Giffard...Second Vice-President
H. M. Whitney Jr...Treasurer and Sec.
George W. Ross .......ccoceeanscAuditor

SUGAR FACTORS
AND

Commission Agents

ABENTS FOR THE
Oceanic Steamship Company

Of 8an Franclisco, Cal.

Mortgage Loans

R

We shall be plessed {o re-
ceive applications for loans
upon choice businesa or resi-
dence real estate security,

In the serntiny of such ap-
plications the following points
will receive consideration:

1at—The Borrower.

2nd—The Security as to
Title, Improvements, Margin
of Protection, ete.

The amonnt applied for must
not be greater than 50 per
cent of the value of the secu-
rity conserv tively estimated,

Henry Waterhouse & Comp'y.

ek BEond, Insurance and
Real Estate Broker=,
PORT ANT MFERPFHANY svs

Y~ Maln 312

= ANTI-TRUST

OLD JAS. E. PEPPER
WHISKEY

HENRY CLAY RYE
OLDEST, BEST, PUREST

DISTILLED ONLY BY
JAS. E. PEPPER & CO.

LEXIINTGTOIN, -

Established 1780
Distilied nnder the same formula for over a hundred years

LOVEJOY & CO.

Sole Distributors for the Territory of Hawaii.
SEEEEEENNEEEEEENEENNESEEENEEENENRR

LI-Principe
De Gales

Havana Cigars

The Standard for Over Half a Century

Impcrial Cigar Storc

FORT STREET

Distributing Agents

}

-

Motive Power

FOR

Machine
Driving

Anyone operating machinery by power other than electricty
i« not using the best methods. We are prepared to demonstrate
t »ou both by figures and refrence of those now using electriei-
ty the economy and advisibility of getting power from us.

Will you "phone us or let us knsw in some manner where to
find you—we will send an expert to figare with you—or call at
the office if you wish.

0:

Hawaiian Electric Co., Ltd.

King Street near Alakea. Tel. Main 390.

nce & Co.

David

Lawrence

JuI DAL TR,

Importers and Jobbers

[resh Havana Cigars

Received by Every Steamer

SOLE AGENTS

CALIXTO LOPEZ & CO, "EDEN,” HAVANA. '
BOLTZ, CLYMER & CO., PH'LADELPHIA.
COLLINS CIGAR CO., PITTSBURG.
: 8. L. JOHNS CIGAR ¢

—AND THE—

ANGLO EGYPTIAN CIGARETTE WORK S.
CAIRO, EGYPT.

0y,

NORRISTOWN

RISDON IRON WORKS

Mechanical and Hydraulic Engincers
E. P, JONES, Agent
Ter i1 HONOLULY
R L Y R T L T e N S SR ™ = s
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